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A GUIDE TO SOME COMMON CAUSES OF ACTION AND THEIR ELEMENTS 


Cause of Action Elements 


Abuse of Process Used, as a cause of action, to proceed against party who undertook 
litigation for an improper purpose 
Precondition: that party must have desisted from the litigation or lost 
e Collateral & improper purpose (e.g., extortion) 
e Definite act or threat in furtherance of a purpose not legitimate in 
the use of the process 
e Intentionally cause harmful or offensive contact with another 


Battery 


person 
Breach of e Info conveyed was confidential 
Confidence e Info was communicated in confidence 


e Second party misused the info to the detriment of first party 


Breach of Fiduciary | Proof of the Duty 

Duty e Fiduciary has scope to exercise some discretion of power 

e Fiduciary can exercise the power unilaterally to affect 
beneficiary’s interests 

e Beneficiary is peculiarly vulnerable to fiduciary holding the 
power 

Breach of the Duty 

e Conceal or fail to advise of material facts; breach of trust; make 
secret profit; or act in conflict of interest 

e Causal connection bw breach & damages 

e Fiduciary profits from its action 


Champerty An ancient tort now rarely used, aimed at preventing people from 
stirring up litigation (by offering someone else $ to sue) 
e Maintain a legal action 
e In consideration of a promise 
e Giving maintainer a share in the proceeds of the action 


; 


Conspiracy e Two or more defendants 

e Acted with the predominant purpose of injuring plf 

e Defendants acted unlawfully 

e Defendants’ conduct was directed at plf 

e Defendants should have known that plf would be injured 


Defamation e Defendant’s words referred to the plf 
e Words were ‘published’ (i.e., communicated to a 3d person) 
e Lower the plf’s reputation, expose plf to 
ridicule/hatred/contempt 


Fraudulent Misrep e False rep. of fact 
e Defendant knew it was false 
e Defendant intended that plf would rely on the rep. 


e Rep. was material to the transaction 
e Plf suffered damages as a result 
Inducing Breach of e Enforceable K 
K e Def knew of the K 
e Def intended to cause the breach 
e Damages resulted 
Injurious Falsehood e False statement 
e Defendant knew it was false 
e Communicated maliciously to 3d party 
e 3d party was deceived 
e Resulting 1n loss to the plf 
n.b: goes well with defamation 


Int’! Interference w e Intent to injure plf 

Econ Relns e Interference w plf’s business or livelihood by illegal means 
e Resulting in economic loss 

Int’! Interference w e Enforceable K 

Kk’! Relns e Def knew of the K 


e Def intended to cause breach 
e Def’s interference was wrongful 
nals e Damages resulted 


| Int’l Inflic of e Overt act by def, without legal justification 
Mental Suffering e Def intended to harm plf 
e Caused mental suffering and physical injury 
Intimidation e Threat to commit unlawful act 


e If carried out, threat would harm plf 
e Its object & effect was to harm plf 


Libel e Defamatory statement was published (communicated to 3d 
parties) 
| e Defendant intended to harm plfs reputation 
Maintenance Another ancient tort, now rarely used ‘3 


e Encouraging others to sue, by offering to assist them (e.g., by 
offering to pay their litigation costs) 
Malicious e Defendant previously initiated legal proceedings and lost 
Prosecution e Defendant had no reasonable grounds for suing 
e Defendant had an ulterior purpose, rather than vindicating their 
legal rights 
Negligent Misrep e Untrue or misleading rep 
e Defendant acted negligently in making the rep. 
e PIf was reasonable in relying on the rep. 
Plf suffered damages as a result 
Passing Off e Goodwill or reputation associated with plfs product 
e Defendant’s misrepresentation is likely to lead the public to 
believe plf authorized defendant’s goods 
e Plf likely to suffer damage as a result 


Slander 


False or defamatory statement 

e Communicated to a 3d party without privilege that 
protects the communication 

e Communicated through a negligent (or intentional) act 


Trespass to Chattels e Unlawful disturbance of plf’s goods 


e by (1) seizure or removal, or (2) direct act causing damage 
to the goods 


Trespass to Land e unlawful use of plf’s land 


Unjust Enrichment e enrichment of defendant 
e corresponding loss suffered by plf 


no legal justification for the enrichment 


4 
Civil Litigation Flow Chart 


Civil Harm arises 


[Felstiner: Name .. Blame] 


Plaintiff Consults Counsel 
({Felstiner: Claim] 


Counsel & Plaintiff must consider .. 
Action .. or Application (R.38)? 
Class Proceeding? R.12, CPA 


Initiate Pleadings R.25 
File Statement of Claim R.14 


Serve Defendant R.16, R.17 


MTD R.21 


Reasonable Cause of Action? 


If MTD granted .. 
case dism’d. 

Jurisdiction? Standing? Plaintiff 
Limitations? (Ltns Act) 


Estopped? (1/j) 


appeals? 


If MTD denied .. 


Statement of Defence R.18 
.. Counterclaim R.27 

.. Crossclaim R.28 

.. 3 Party Claim R.29 
(Plaintiff may reply R.25) 


Plaintiff amends pleadings or 
defendant amends? R.26 


Either party may move for 


determination of a question of 
law R.21 


Prof. Simon Stern, with the assistance of Nancy Bueler 


Intervenors? R.13 


Preliminary Injunction? R.40 


Discovery Rr. 30-36 


Assert/challenge privilege 


Expert Witnesses? 


Either party may move to 


If SJ granted 


strike claims or move for SJ ... losing party 


R.20 appeals? 


If SJ denied .. 


Offer to settle? R.49 


Pre-Trial Conference R.50 


Trial Rr. 52-53 


Costs Rr. 56-58 
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